Bloomberg

International Fiscal Association

8th Asia Pamflc Reglonal Cbnference

29-30 April 2025 | Kuala Lumpur

DFDL B
O s DI DREW & NAPIER cra B
= '-ab“a“@ Shearn Delamore &co MICPA

I B F D Asla's ier International Financial Hub

SC TP*

TAX PROFESSIONALS

ng

. o

notes



8th Asia Pacific Regional Conference

29-30 April 2025 | Kuala Lumpur

|

Tax Trends Across the
| Asia-Pacific Region




8th Asia Pacific Regional Conference
29-30 April 2025 | Kuala Lumpur
3 T R T T

N . y ]
Ichwan is the managing tax partner within RSM Indonesia with 25 years’ experience.
He has been providing tax advisory to a wide range of multi-national and domestic
companies mostly in energy sectors. Ichwan is the engagement partner for leading
international oil and gas, mining and other related energy clients in relation to tax
. advisory, restructuring, tax disputes and other strategic advice.

Moderator

He is a registered Tax Consultant, and also a licensed Advocaat issued by the
Indonesian Bar Association (Peradi), and a registered Tax Attorney at the Indonesian
Tax Court. Ichwan obtained his Masters in International Tax Law from International
Tax Centre, Leiden University and MBA from Prasetiya Mulya Business School,
Indonesia.

Managing Partner — Tax
RSM Indonesia

IFA Indonesia Chair

IFA APAC Committee Chair

Ichwan is currently the Chair of IFA Indonesia branch, and chair of the IFA Asia Pacific
Committee. He regularly speaks around Indonesia and the region on taxation of oil
- and gas, mining, investments, and other general tax issues. He is also a regular
contributor for taxation issues in several reputable magazines, newspapers, and
other tax publications.
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International Tax Partner/ Head of Tax
DLA Piper Singapore

Moderator

Partner M/s. Prasad & Prasad
Chartered Accountants India
IFA India Chair
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Managing Partner — Tax
RSM Indonesia

IFA Indonesia Chair

IFA APAC Committee Chair
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Partner
Arnold Bloch Leibler, Australia

Senior Adviser on Tax Policy
KPMG Malaysia
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1. International Standards and Compliance

o

l PVSS Prasad
m +» Pillar 2- GloBE rules::
‘ * India has notimplemented and is not likely to implement ? ,

* Indirect impact on account of Indian MNCs having presence in implemented X
jurisdictions. |
ﬁ * India to strike a balance between tax incentives(GIFT city) and GloBE rules. \1/
A
D
;/: ** CbCR and Masterfile : i

* |India has implemented CbCR compliance from 015t of April 2017 onwards.

el

“*CRS:
* India has been complying with the rule since 015 of June 2012

' ¢ Equalization Levy (EL) 1.0 @ 6% on advertisements and Equalization Levy (EL) 2.0 @ 2% on
NR E-commerce operators -both repealed inIndia

{ 1

R L T R O MR o a7 i T g s R GRY W WA O o T i o e B B AR TS AR




RV = o Mo 0 D G O A N A BN I o 2 M o P S O SRR DY gy 5 i Pacific

Regional Conference

P ©

M 29-30 April 2025 | Kuala Lumpur

N

1. International Standards and Compliance
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Shaun Cartoon

+* Adoption and Coordination efforts:

- e

8 October 2021 - Australia endorsed BEPS 2.0 Inclusive Framework
* October 2022 - Treasury released a consultation paper on Pillar 1 and Pillar 2.
* 9 May 2023 - Treasurer announced that Australia will introduce GloBE Model Rules

* April 2024 - Draft legislation released

ipe = == CL )

23 December 2024 - legislation enacted (lIR, UTPR and DMT) - ‘wholly consistent’ with the GloBE rules

N

Requires entities subject to the rules to lodge two new sets of returns to the ATO. For companies with a 30

m’

June balance date, first returns will be due by 31 December 2026.

1

New rules were also introduced to increase transparency for impacted MNEs

* Certain information regarding Pillar 2 must be disclosed in financial statements; and

el

, * Public companies must disclose additional tax information in the CbC reports
{ s Market feedback suggests that MNEs are not yet operationally ready for enhanced Pillar Two compliance and

{ reporting obligations.
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2. Domestic Developments and Policy Trends

*»Digital Taxation :
* EL both versions repealed

**In the advent of Pillar 1-Amount A being in limbo what is the way forward for the |
countries ? W

 UN Framework convention Article 12B is a solution ?

¢ GST needs to be revamped by slashing down the common rate of 18% in India.
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+*HNI -Taxation to be streamlined by closing the gaps !
!
5
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2. Domestic Developments and Policy Trends

Shaun Cartoon '

¢ The Federal Government and ATO are still going very hard on MNEs: -' :
¢ Balancing Pillar 2 implementation against backdrop of US withdrawal ~

+» Related party financing continues to be attacked: new thin cap + debt deduction creation rules <

¢ Software distribution arrangements and royalties (Oracle, Pepsi)

¢ Proposed News Bargaining Incentive

_-— \v
e A

s ATO'’s ‘Justified Trust’ program is very well funded

¢ Pivot to focus on private business, family office and high wealth individuals:

1. Much less governance and higher tax risk - very material focus area

Jﬂﬁi&\'ﬁ&mgmxﬁ

2. The great wealth migration to the next generation is underway

/SR | s B
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3. Dispute Resolution and Landmark Cases {
PVSS Prasad &

& MAP S
* India’s MAP process is strengthened and is being put on FastTrack : :

s APA -

* Central Board of Direct taxes (CBDT)-India entered into a record of 174 (65 BAPAs, 1 MAPA and
108 UAPAs) APAs during FY-2024-25

i O TR T

+* Nestle Supreme Court- MFN Ruling
* Assessing Officer (International Taxation) vs. Nestle SA [2023] 155 taxmann.com 384
(SC)/[2024] 296 Taxman 580 (SC)/[2023] 458 ITR 756 (SC)[19-10-2023]
* MNF Clause interpretation
» Appropriate notification required to make the clause operational - as India practices
Dualist Doctrine
» The third state which claims to be covered by MFN clause should have been a member of
OECD at the time of entering the treaty

il NN

I e

* Two review petitions dismissed

{
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3. Dispute Resolution and Landmark Cases {
Shaun Cartoon

% Oracle v FCT [2024] FCA 1262 2
* Application for stay of proceedings where MAP on-foot. Stay not granted. A

* Primacy given to Australian domestic court for reasons including significant public interest

¢ PepsiCo, Inc v FCT [2024] FCAFC 86

i O TR T

N

* Whether payments by bottler for concentrate contained an embedded royalty (FC said No)

I e

* Whether the diverted profits tax (DPT) rule applies — Held: No ‘tax benefit’ as no reasonable
alternative postulate to the scheme
* This case is important because many MNEs structure their affairs in a similar way.

* Awaiting High Court decision

Y

{
R L T R T MR o g T I T g S GR Y W W/ O e T i o e

FE v oSt



e

i O TR T

il NN

I e

Y

=P Mo 7 DF S N iV S NN AN o N Tl 6 Y ey

8th Asia Pacific
Regional Conference

3. Dispute Resolution and Landmark Cases

|
O

= Netherlands

= Indonesia

= Other Jurisdictions ?
|
1
|
|

PT Parent Co.

3. Equity

Indonesia

1. Incorporat}e subsidiary

9. Cougf‘:

|
| . )
Intereft 8. Dividend| |5. Equity

(and interest)] |(and debt)

]

I
|
|
\

NL

Ichwan Sukardi

Notes:

1.
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PT Parent Co incorporates a subsidiary in the
Netherlands (“the Issuer”).

. The Issuer establish another company in the

Netherlands that is engaged in genuine
business (“OpCo”)

. PT Parent Co injects an equity to Issuer.

Issuer issues Global Bonds.

. Issuer contributes the Global Bond proceeds

to OpCo as equity
OpCo lends on this equity to PT Parent Co as
a loan.

. PT Parent Co pays interest + margin to OpCo.

OpCo distributes its interest income as a
dividend to Issuer

. Issuer pays coupon to Global Bond holders.
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4.Current developments and implementation of General Anti Avoidance Rule (GA

AR)

N

ipe = == CL )

N

7 -l

PVSS Prasad

¢ Indian GAAR operates:
* Against Impermissible Avoidance Arrangement (IAA) the main purpose of which is to obtain tax
benefit
One of the 4 tainted elements exist :
» Rights/obligations — not at arms length
» Misuse /abuse of provisions
» Lacks commercial substance
» Means/manner of the transaction- not ordinarily employed
* Initial burden is on the Revenue
* Lot of checks and balances for GAAR to be invoked
Latest case law Alla Ayodhya Rami Reddy — Telangana High Court
» Ayodhya Rami Reddy Alla vs. Principal Commissioner of Income-tax (Central) [2024] 163
taxmann.com 277 (Telangana)/[2024] 466 ITR 497 (Telangana)[07-06-2024]
' » SAARvs GAAR

el
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4.Current developments and implementation of General Anti Avoidance Rule (GA \
AR) Shaun Cartoon \"-
¢ ATO has had mixed success in litigating the GAAR. Will there be more reliance on specific anti-avoidance measures ‘
such as DPT, TP, 99B, 100A, Div 7A? -

% Merchantv FCT [2025] FCAFC 56 %Z"

* Whether Part IVA applied to a sale of shares for market value to a related party, triggering a capital loss (FC said
Yes) m
s Mylan Australian Holdings Pty Ltd V FCT (No. 2) [2024] FCA 253
* ATO unsuccessfulin applying Part IVA to intra-group financing structure involving a “debt pushdown”, being the
allocation of group debt to Australian target subsidiary undertaken as part of a global acquisition
¢ Minerva Financial Group Pty Ltd v FCT [2024] FCAFC 28
e Arestructure conducted prior to an IPO of stapled securities
* Where gist of the scheme was failure by a trustee to exercise a discretion to make a distribution.

* Part IVA did not apply.
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4.Current developments and implementation of General Anti Avoidance
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lchwan Sukardi
No specific GAAR or related regulations

Rules are generally implied in general in ITL — developed based on international principle of anti-avoidance rules
Indonesia is a civil law country — no court developed case for the anti-avoidance provisions
Provisions are included in the law which provides general guidance of the subject

GAAR consists of the following:

eArticle 4, 23 and 26 of ITL
Substance over form eIncome used for consumption or increasing
taxpayer’s wealth
. . . . eArticle 18(1) of ITL
Thln Capltallzatlon *MoF Decree No. 169 /201 - DER Maximum of 4:1
Related party definition  -Article18(4) of ITL
eArticle 26(1)(a) - BO Concept
Tax Treaty Abuse *Use of DGT-1 Form
*PER 10/PJ/2017 as amended by — CoD standard

Other SAARs: CFC rules, Interest Stripping Loan, the use of SPV, and International Hiring-out labor

& (@Mril 2025 | Kuala Lumpur
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5. "Trump and Tariffs": The Geopolitical Undercurrent
PVSS Prasad

*» India dropped Equalization Levy only to have a conducive negotiation in the advent of
trade/tariff war
*»* Response of US on Pillar 2 implementation is highly disappointing for the IF members

¢ The tax policy and the trade policy are now to be pursued in coordination?
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5. "Trump and Tariffs": The Geopolitical Undercurrent

Shaun Cartoon

*»» Keep quiet and wait to see what happens...

*» US is an important trade and defence partner for Australia

+» Australia being hit by minimum 10% tariffs

+» Only 4% of Australia’s goods exports go to America; but beef, gold and pharmaceutical
industries at risk

+» Aim to maintain positive relations with US
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Questions?
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Concluding remarks
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Thank you!
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