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Tax Disputes -
To Litigate or
Not to Litigate
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Anand Raj has been in practice since 1996 and a partner at Shearn Delamore & Co.
since 2003. He currently serves as the Head of Tax Disputes Practice and Co-Head
of Competition at the firm.

Anand is ranked by Legal 500 Asia-Pacific (2019 —2024) as a “Leading Individual” in
Tax and has been highlighted in The Legal 500 Asia-Pacific's “Hall of Fame” for Tax
(2025). Lexology (2025) recognises Anand as a “Global Elite Thought Leader” in
Client choice - Competition, a “Thought Leader” in Competition, and
“Recommended” in Competition and Southeast Asia — Competition as well as
Corporate Tax — Controversy and Southeast Asia — Corporate Tax. Asia Business
Law Journal (2020-2024) recognised Anand as one of Malaysia's Top 100 Lawyers
in Competition Law & Antitrust and Tax Disputes & Controversy. Asialaw's Client
Service Excellence (2021) recognised Anand as “The Highest Rated Lawyer To
Work With” in Tax and Competition/Antitrust. Anand was recognised as the 2017
Asia Tax Disputes and Litigation Practice Leader of the Year by the International
Tax Review (ITR). Asialaw Leading Lawyers (2020 — 2024) recognised Anand as an
“Elite Practitioner” in Competition/Antitrust as well as in Tax. Anand is recognised
as a “Highly Regarded Practitioner” in Indirect Tax and Tax Controversy (2019 —
2022, 2025), as well as “Highly Regarded” in World Transfer Pricing (TP) (2023 -
2025) by the ITR.

Anand has acted in numerous leading tax cases, including for the Malaysian Bar
regarding privilege before the Federal Court, Castrol (Aspac Lubricants),
ExxonMobil, Bandar Utama City Corporation, SGS Singapore, Petronas Penapisan,
Shell Refining and many others.

Anand currently serves as the Vice President of the Malaysian Bar. Anand is the
Chair of the Tax Committee of Malaysian Bar and the former Chair of IFA Malaysia.
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~ »What are the current pressure areas on MAP globally ?
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» What about Pillar Two disputes ?
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» The role of Investor-State Dispute Settlement (ISDS) under International Investment
Agreements (llAs) in Tax-Related Disputes ?
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What are the current pressure areas on MAP globally
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» MAP and alleged abusive transactions (OECD Com. para. 26 ad art. 25 versus actual practice)
» MAP and domestic law limitations (OECD Com. para. 27 ad art. 25 versus actual practice)

» MAP, audit settlements and criminal law ramifications (OECD Com. para. 45.1 ad art. 25
versus actual practice)
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» MAP and interest and penalty payments (OECD Com para. 49.4 ad art. 25 versus actual
practice)

» MAP “dodging”:
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« Agreeing to disagree
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« Adjustment solely based on domestic law but substantively identical to TP adjustment

» Recent case law: Australia v. Oracle
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% Current pressure areas on MAP
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ﬁ » Fundamental principles of treaty law: Good faith (art. 26 and 31) VCLT and a “party may not invoke the
g‘ provisions of its internal law as justification for its failure to perform a treaty” (art. 27 VCLI)

-,

» Denial of access amounts to clear breach of treaty obligation and BEPS Action 14 standard. Rarely an issue
however in practice.

9
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ﬂ » More problematic in practice is the proper operation of the MAP (refusal to deviate, MAP dodging etc). 0
gj e Refusalto deviate ab initio amounts to the non-performance of a treaty obligation (art. 27 VCLT) -

%

* And in contradiction with OECD Com. ad art. 25.“The undertaking to resolve by mutual agreement cases of
taxation not in accordance with the Convention is an integral part of the obligations assumed by a Contracting

o/ o N

1( State in entering into a tax treaty and must be performed in good faith. In particular, the requirement in paragraph L
| 2 that the competent authority “shall endeavour” to resolve the case by mutual agreement with the a
,? competent authority of the other Contracting State means that the competent authorities are obliged to

\ ‘ seek to resolve the case in a fair and objective manner, on its merits, in accordance with the terms of the @
’,, Convention and applicable principles of international law on the interpretation of treaties” ;a

{
-p - — - — — r ¥ > » ~ 5 _ P ————— U o — !
e M R L G R e R R ORI S g O i &\‘?%‘lﬂﬂﬂﬂ!&!m[@mwﬂbmEﬂm&@ﬁ



AP S B P VARG YN R B L NORSEBAN. XU o e A L W I

3l The limited scope of the MAP
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MAP — Tax treaty /TP disputes*
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(“taxation not in accordance with the provisions
of the convention”)
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* Subject to art. 25(3) second sentence OECD MC: CA
“ may also consult together for the elimination of double

| taxation in cases not provided for in the Convention». But
limited scope in practice
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Other disputes

Disputes solely based on internal law
Indirect taxes

Arbitrary, expropriatory taxation or due
process violation, etc.

Pillar Two (GloBE disputes)
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What about dispute prevention

Status of APAs and BAPAs ?

>
»What about dispute prevention for non-transfer pricing cases ?
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The case of Pillar Two Disputes
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y"The case of Pillar Two Disputes
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» Classification of GlLoBE disputes

il

Disputes rooted in different interpretation of the GloBE Model Rules (so-called conflicts of
interpretation on facts or law)

Disputes rooted in different transposition of the GloBE Model Rules (so-called conflicts of
transposition)

* Compatibility disputes: disputes rooted in alleged incompatibility of GlLoBE Model Rules —for
example UTPR - with international obligations
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» For 1 and 2 no international dispute resolution mechanism currently in place. 25(3) OECD MC is
not a promising option. Reciprocal domestic dispute resolution mechanism has not received
significant traction. (mini and ad hoc) Multilateral Convention ? What s in scope ? Traction ?
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» Future prospects? Role of IF on BEPS ? Geopolitical situation ? US case
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Role of ISDS in tax-related disputes
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}a Role of ISDS in tax-related disputes

)
l‘ A ‘\

.
e‘ ..

¥
& )
3

4'[\
',‘/" \
I-‘ .('h
!
ﬂ: .
Q Investor has a self-standing right N

Move away from diplomatic protection
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Background: “depoliticization” of disputes !

=

mmxwwmwgammmmmm&ﬁumi

50




AP S B P VARG YN R B L NORSEBAN. XU o e A L W I

A

}a Role of ISDS in tax-related disputes
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b » A patchwork of roughly 3000 investment agreements (BITs, FTAs et al.). Investor-state arbitration as the main dispute
‘ settlement mechanism
|

» Substantive questions are mainly addressed in bilateral agreements. Currently, appr. 2300 bilateral investment treaties (BITs) in
force
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More and more multilateral agreements have been signed in recent years (see only the CETA or the EU-Vietnam IPA)
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» Predominantly, in the 1966 ICSID Convention (signed by more than 160 state and ratified by a few less): ICSID arbitration was
used in more than 50 % of all 1023 treaty-based cases known at the beginning of 2020

A majority of llAs in force do not exclude taxation measures but recent trend is:
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To include tax-carveout (generally however protection against expropriation remains covered)

Tax filter mechanism (competent tax authorities filter)

Ongoing work of UN (tax) sub-committee
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é Role of ISDS in tax-related disputes — Main questions

{

' > Does an arbitral have jurisdiction over a tax-related investment dispute and if so to what

M 29-30 April 2025 | Kuala Lumpur
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f,‘ extent ?

2? * Prevalence of tax-carve outs and tax-filter mechanisms (notification procedure): distinction
ﬂ between old style and recent lIAs

7 Termination of [IAs and sunset clauses

> |Is there a breach of the substantive standards of protection (FET, expropriation etc) ?

» But ISDS is not a mean to directly resolve a tax dispute (or for instance to eliminate
international double taxation): distinction between a tax dispute proper and a tax-related
investment dispute (Cairn v. India)
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?a Role of ISDS in tax-related disputes — Strategic perspective
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o

> ISDS as part of the global tax dispute prevention and resolution framework ? How

g ‘ advanced are MNE groups ? Bridging the gap between the legal and tax function ?

lbbe > Putting in place a proper dispute prevention strategy ?
nq . o
H > When to go to ISDS and for that type of tax-related disputes ? .;"E,
,'4'; > Differences in business models ? ¥

b

@ > Presence in the host State or exit strategy ? ﬁ
Eg > Can ISDS and MAP be pursued in parallel ? i
5 > Differences between “old” and “new” llAs ? Impact of sunset clauses ? H
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» Misapplication/arbitrary/retroactive application (Cairn v. India) of domestic tax law ?
» Misapplication/override of tax treaty obligations (DTAS) binding the host state (Lone Star
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ﬁ v. Korea) ?
- » Lack of due process in tax assessments and tax audits ?

» Expropriation through taxation (Yukos v. Russia) ?
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» Punitive penalties ?
» Unilateral revocation of advanced rulings, advanced pricing arrangements (APASs) ?
»Emergence of new taxes ?
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» Possible breaches of contractual commitments undertaken by the host state ?
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}a What about the recent UN MC attempt to switch off ISDS ?

b » Recent change to art. 25 UN MC

* First new paragraph: “A taxation measure, taken by a Contracting State, that is in accordance with this
Convention shall be deemed not to breach any other treaty of which the Contracting States are parties, and
any dispute over whether a taxation measure taken by a Contracting State is in accordance with this
Convention, or whether the measure falls within the scope of the Convention, shall be settled only by
reference to the provisions of the Convention and without recourse to dispute resolution arrangements under
any other treaty of which the Contracting States are parties
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* Second new paragraph: “As respects any other dispute over a taxation measure, or as to whether a measure
IS a taxation measure, the settlement of such dispute shall, unless the competent authorities of the
Contracting States agree otherwise, be undertaken without recourse to any dispute resolution arrangements
under [such treaties as are agreed to be covered |”
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» Why is the new provision bad policy and why itis problematic ?: see Danon/Martin Jimenez Kluwer
International Tax Blog
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https://kluwertaxblog.com/2025/04/15/the-override-of-international-investment-agreements-by-double-taxation-conventions-in-the-latest-un-model-tax-convention-critical-comments/
https://kluwertaxblog.com/2025/04/15/the-override-of-international-investment-agreements-by-double-taxation-conventions-in-the-latest-un-model-tax-convention-critical-comments/
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! India - Judicial Attitudes over Tax Law Principles
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Nestle ruling: India’s Supreme Court ruled that domestic law and practice prevail over
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broader principles of public international law.

Despite international norms favoring treaty interpretations that protect taxpayer rights,
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the court emphasized that local statutory provisions and administrative practice take
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precedence when there is a conflict, reinforcing a sovereignty-first approach.

* The Hyatt decision and the Fincantieri decision further indicate that India’s judiciary
has been upholding the arm’s Length profit attribution using FAR even though India’s
policy stance is that the Authorised OECD Approach (AoA) is not sufficient for profit
attribution to PEs — FARM vs FAR
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Outline

* Life cycle of tax issues
» Dispute resolution / prevention options at each stage

» Some conclusions

» o »
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»

‘ Tax Tribunal /
Court
Objection
Process

Submission

‘ Notice of
‘ Assessment
‘ Tax Audit
of Tax
Transaction returns
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Life cycle of tax issues

Tax Tribunal

/ Court
Objection
‘ Process
Notice of
Assessment
‘ Tax Audit
Submission
of Tax
Transaction returns
F"
/'
: +Pre- i *Legal opinion  «Voluntary *Objections . -Tribl.fnal
r transaction Adsance disclosure *Representations hearing
\ advice Ruling (before audit) * Settlement "Appeals
*Advance +Enhanced <ACAP “MAP
Rulings Taxpayer *Representations
' sIndemnities/ Relationship s Settlement
Insurance
+APA
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[j Evaluation of options
Stage Options Control Timeframe Outcome
% Transaction — Tax SN S S S
filing
ﬁ Tax filing — Audit vV vV vV vV
v/ Audit-
;é Assessment 7 &4 7 v
Assessment — v v/ v %%

Tax tribunal

Tax tribunal/court X X v X[V
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m Evaluation of options
i Stage Options Control Timeframe Outcome
% Transaction — Tax \/V/\/ "//"d‘/"// V/"//"d‘/ /J«'
filing
ﬁ Tax filing — Audit vV vV vV vV
i Audit—
E Assessment 0 a1 4 4
|
r Assessment - v v v v

Tax tribunal

Tax tribunal/court X X v X |V
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Approach in Singapore tax cases

Phase Method Description

Strict textual interpretation, little

Pre-2000s Literal rule flexibility

Purposive approach (esp. Courts consider legislative
Post-2000s under s9A Interpretation purpose, especially in tax
Act) avoidance
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Some conclusions

* Invest early and particular where (i) involves more than 1 jurisdiction; (ii)
complexity; and/or (iii) tax Kills the deal / the economics of the deal
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* Fight where necessary

» Best odds where advice had been sought early (eg contemporaneous
documentary evidence of intention)
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 Overview of the tax disputes process in New Zealand.
Recent trends.
Tips for taxpayers.

Observations regarding the MAP.
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Tax disputes process in New Zealand

Step ‘ Timing

File income tax return (which is a self-assessment).

Generally by 31 March that falls 6 to 18 months
after the end of the income year.

Inland Revenue may ask questions, initiate a “risk review”, and if it
identifies an issue to be investigated, commence an audit.

Generally within 3 years of the return being
filed.

If Inland Revenue disagrees with the return as filed, it issues a Notice
of Proposed Adjustment (NOPA).

Generally 1 to 2 years before time bar date (see
below).

Taxpayer must issue a Notice of Response (NOR) within 2 months of
NOPA or is deemed to accept the NOPA.

Within 2 months of issue of NOPA.

Conference.

Following the exchange of NOPA and NOR, but
no set time-frame.

Unless parties agree to truncate the disputes process, Inland
Revenue issues a detailed Statement of Position.

Generally around 1 year or more before time
bar date (see below).

Taxpayer must issue its Statement of Position within 2 months oris
deemed to accept the adjustment.

Within 2 months of Inland Revenue’s
Statement of Position.

Provision for parties to supplement Statements of Position.

AJA I 3
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Tax disputes process in New Zealand (cont.) B

Step ‘ Timing

Dispute is referred to Inland Revenue’s Disputes Review Unit for
final adjudication.

If the Disputes Review Unit confirms Inland Revenue’s adjustment, [Unless an exception to “time bar” applies, within
Inland Revenue makes the amended assessment. 4 years from 31 March in the year the return was
filed (or up to 7 years for transfer pricing cases).

To contest the amended assessment, the taxpayer must Within 2 months of amended assessment.
commence proceedings in Court or the Taxation Review Authority
(TRA).

Taxpayer may also invoke MAP (if arguing that the amended Timeframe in MAP provision in the relevant DTA.

assessmentis inconsistent with a DTA).

Zealand




Tax disputes in New Zealand: trends

* Fewdisputes and hardly any tax litigation in the last 10 years, due to:

. (1) Inland Revenue being less active during transformation process and
pandemic period.

. (2) Smaller taxpayers reluctant to dispute/litigate due to cost (“burn-off”).
. (3) Larger taxpayers reluctant to dispute/litigate due to reputational concerns.
. (4) Inland Revenue is prepared to settle cases it might lose, and deals with

legal uncertainty by promoting legislative amendment endorsing its interpretation
rather than testing its interpretation in Court.

* Inthelast 12 months, (1) above has been changing (Inland Revenue is being more
active) which will likely see more litigation.

 ButlInland Revenue and many advisors have reduced familiarity with the process.

Zealand




Tax disputes in New Zealand: tips for taxpayers

* Options for disputing Inland Revenue’s position without going through full tax
dispute process:

* Declaratoryjudgment (if issue is a pure question of law).

* Judicialreview (if issue is one of Inland Revenue discretion / not
substantive tax liability).

* Truncate disputes process (ie, omit statements of position / disputes
review).

* Avoid getting into dispute (or mitigate downside):
* Advance ruling.

« APA.
 Steps to mitigate penalty and interest exposure.

Zealand




MAP: New Zealand perspective

 MAP cases in New Zealand:

Year Number of MAP cases completed ‘ Average cycle time to completion
2022 26 8 months
2023 24 7 months

* Evenintransfer pricing cases, countries may agree to disagree.

» Seventeen of New Zealand’s 41 DTAs currently in force provide for arbitration,
but generally exclude cases involving the GAAR or PE anti-avoidance rule
(note possibility of ‘tactical’ invoking of GAAR to prevent access to
arbitration).

Zealand
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Questions?
Thank you!
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